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ENFORCEMENT BUREAU'S BENCH BRIEF 

I. By Order, FCC-12M-26 (ALJ, rei. May 23, 2012), the Presiding Judge directed 

the Enforcement Bureau (Bureau) and Man time Communications/Land Mobile, LLC (Maritime) 

to "file Bench Bnefs on their points and authorities" concermng the appropnateness of re-

assigmng from the Bureau to Maritime "the burden of coming forward with evidence and 
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proving its compliance w1th CommiSSIOn rules" on Issue (g) of the HDO concerning the 

nonconstruction of Maritime's site-based authonzations and the discontinuance of their 

operat10n. 1 The Chief: Enforcement Bureau, by her attorneys, hereby submits the Bureau's bnef. 

Introduction 

2. The burdens of adducing evidence and of proof as to whether Man time has fmled 

to timely construct 1ts s1te-based facilities or to mamtam their operatiOns m accordance Sections 

1 955(a) and 80 49(a) of the CommJsswn's rules- Issue (g)- was JmtJally assigned by the HDO 

to the Bureau 2 Specifically, the HDO placed on the Bureau the burdens relating to (a) whether 

MantJme's s1te-based facilities were constructed (1 e., placed m operatiOn) withm two years of 

their grant, as required by Section 80.49(a)(3) of the Commission's rules; and (b) whether 

operations of any ofMantime's s1te-based facilities have been discontinued and whether such 

discontinuance is permanent pursuant to Section 1.955(a) of the Commission's rules. However, 

as the record alllply reflects, MantJme has repeatedly failed to produce relevant mformation to 

the Bureau dunng the discovery phase of this proceedmg, thereby preventmg the Bureau from 

meeting its burdens in this case and carrying out its statutory obligations in the public interest. 3 

3. More than four months ago, the Presiding Judge ordered Man time to respond 

fully and completely to the Bureau's interrogatories seeking the date each of Maritime's s1te-

based facilities were constructed and the current and histoncal operating status of each of Jts s1te-

1 Sec Order, FCC-12M-26 (AU, re1 May 23, 2012) See also Marztlme Commumcatwns!Land Afohlle, LLC, Order 
to Show Cause, Hearmg DeSJgnatwn Order. and Nohce ofOpportumty for Hearmg, EB Docket No 11-71, 26 FCC 
Red 6520 (2011) (HDO) at~ 62(g) 

' See HDO at~ 70 ("the burden of proof 5hall be upon the Enforcement Bureau a> to the t"ues at~ 62(a) - (t)") 

3 See Comment~ of the Prestdmg Judge at the May 22, 2012 preheanng conference, addressmg the Bureau on 
Mantlme 's fatlure to provtde dtscovery responses "[Y]ou . ha"Ve no access to the mformatwn You don't have a 

clue." (5/22112 Transcnpt at page 632), "[H]ow the hell are you gomg to pro'e constructwn? He's not gt,mg 
you anythmg to show he's done anythmg about constructwn." (5/22112/ Transcnpt at page 656). 
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based facilities.4 With "those essential fact questwns still . . unanswered,"5 the Presiding Judge 

now proposes sh1ftmg to Maritime the burden of proceedmg with the mtroduction of evidence 

and the burden of proof on Issue (g). As the Presiding Judge properly recogmzes, Man time 1s 

the entity "responsible for lawful constructwn and operation of stations under 1ts Commission 

licenses, "6 "has peculiar knowledge of the factual questwns of construction, operatwn and 

current status of its many statwns,''7 and "is the primary and best source of the relevant 

evidence. "8 

4. As detailed more fully below, the record plamly demonstrates that Maritime has 

failed to respond fully and completely to the Bureau's mterrogatones related to Issue (g). 

Indeed, the Pres1dmg Judge has repeatedly recogmzed on the record that Man time's responses to 

the Bureau's interrogatories were either evas1ve or incomplete. 0 Because Issue (g) 1s the only 

1ssue on which the parties are currently proceeding to trial, 10 Maritime's failure to produce the 

requested d1scovery has brought this proceedmg to a standstill. The Bureau carmot complete 

discovery and proceed to trial without the mforrnatwn that Maritime alone possesses. Under 

such compelhng circumstances, 1t IS entirely w1thin the Pres1dmg Judge's lawful authority and 

discretion to specify an appropnate "consequence," mcludmg shifting the burdens to Maritime, 

4 See Order, FCC-12M-7iALJ. rel Jan. 27. 2012) 

5 See Order, FCC-12M-24 (ALJ. rel. Apnl26. 2012). 

"See Order. FCC-12M-26 (ALJ. rel. May 23. 2012). 

'Id 

8 Id 

'See Order, FCC-12M-22iALJ, rel Apnl6. 2012); Order, FCC-12M-24iALJ. rel Apnl26, 2012); Order, FCC-
12M-26 (ALJ rel. May 23, 2012) 

10 A heanng on the other de.;;Ignated 1s~ue~ has been deferred pendmg consideration of a yet-to-be filed PetitiOn for 
Ex.traordmary Rehefby Manhme, predicated on the Comnnsswn 's Saond Thursday precedent. 
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to ensure the efficient disposition of this proceeding. 

Factual Background on Maritime's Discovery Deficiencies 

5. On December 7. 2011, the Bureau. together with SkyTel, 11 filed "Joint 

lnterrogatones to Maritime Relating to Nonconstruction and Discontinuance of S1te-Based 

Operatwns."12 This joint filing contamed a series of interrogatories wh1ch collectively requested 

Man time to provide the date each of its site-based facilities was constructed (Interrogatory No. 

5) and the current and h1stoncal operatmg status of each of its s1te-based facihties, mcludmg 

whether these facilities are currently operating. and if not, why not and for how long operations 

have been discontinued (Interrogatory Nos. 13, 14, 15). 13 

6. By Order, FCC-12M-7 (AU, rei. Jan. 27, 2012), the Presiding Judge ordered 

Maritime to respond fully and completely to these interrogatones by February 6. 2012. 

Maritime's February 6, 2012 responses to these interrogatories, however. were neither full nor 

complete. Instead, many of Maritime's responses were cursory and evasive. In accordance w1th 

Section 1.323 of the Comrmsswn's rules, the Bureau properly filed a "Motion to Compel" on 

February 16, 2012. 

7. On March 12, 2012, the Presiding Judge held a preheaTing conference at which he 

directed the Bureau and Maritime to confer in an attempt to resolve outstanding discovery 

matters. 14 Dunng the telephone conversation that followed between the Bureau and Mantime, 

counsel for Man time committed to producing the following information: 

11 "SkyTel'" refers to Warren HaYens. V2G, LLC Telesaurus Holdmgs GB, Verde Systems, lntelhgent 
Transportatwn & Momtonng Wireless. Environmentel. LLC and Skybndge Spectrum Foundation 

~'s " 1 d - ee Jornt Interrogatones to Manhme Re atmg to Nonconstructwn an DI~conhnuance of Stte-Ba~ed 
Operatwns,'" filed on December 7. 2011. 

11 See zd. 

14 See Order, FCC-12M-19 (ALJ, rei. March 12, 2012). 
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• Maril!me agreed to confirm for each location of each of 1ts site-based 
authonzatwns (I) whether1t is currently operating (z.e. on-the-air, 
transmitting a signal) and (2) whether it has been in continuous operation (i.e., 
contmuously on-the-a1r, transm1ttmg a s1gnal) smce 1ts constructiOn. 

• Maritime agreed to identify the locations it had referred to in previous 
responses for which operations had been "temporarily suspended" or "macl!ve 
tor continuous periods of more than one year," how long these locations had 
not been operatmg, and for what reason. 

• Marillme agreed to confirm for each locatwn of each of 1ts site-based 
authorizal!ons whether 1t is off-the-mr (1 e .. not transmitting a signal) and 1f so. 
to explain how long it has been off the air, and for what reason. 15 

8. Regrettably, Maritime's commitment to cooperate was short-lived. Maritime's 

"Amended and Further Supplemental Response to Interrogatones" and "Errata and Additional 

Informatwn Regarding Amended and Further Supplemental Response to Interrogatories." filed 

on March 16 and 19,2012, respectively, failed to include the informatwn Manl!me had agreed to 

produce. For many of its s1te-based fac1lil!es, Maril!me mdicated only that they are subject to a 

spectrum lease. 16 It provided no information as to whether any of these fac1lilies arc actually 

operatmg, and 1fnot, for how long and why. For other fac1hties, Man time confirmed only that 

they were "capable" of operating, 17 craftily avoiding the critical fact that whether a facility is 

capable o( opaating IS entirely different from whether that fac1lity is actual(v operating. 

Moreover, in a d1splay of contempt for the Presiding Judge and the Commission's hearing 

processes. Man time conceded that. for many of 1ts s1tc-based fac1lilies, it had not even bothered 

15 Tills agreement was memonahzed m a letter from the Bureau to Manttme's coum,el See Enforcement Bureau·~ 
Status Report On Manhme'~ Dtscovcry Defictencte.., And Reque~t For Pre.;;tdmg Judge's Intervenhon, filed March 
20, 2012. at Exlnb1t A 

l~> See Mantlme's Amended and Further Supplemental Response to Interrogatone~ (Amended Respon~e). filed on 
March 16,2012. at Rev"ed Table 2 at Status Code "L'' and Errata and Add1t10nal InformatiOn Regardmg Amended 
and Further Supplemental Response to Interrogatones (Errata), filed March 19, 2012, at Revl5ed Table 2 at Status 
Code "L" 

17 See Mantlme'~ Statu"i Report on Dt"icovery and Rer.;ponse to the Enforcement Bureau's Reque~t for the Pres1dmg 
Judge·, Interventwn (Status Report). filed on March 22, 2012. at page 7 
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to look for some of the requested information. 1
' Specifically, 

• In Its March 16,2012 interrogatory responses, Man time stated that "it does 
not affirmatively know the status of stations that it has not been able to 
visit." 19 In the Revised Table 2 it attached to those responses and to which 1t 
referred m response to Interrogatory Nos. 13 and 15, Man time identified 22 
statwns w1th Status Code "U- Man time not sure of current operational 
status. "20 

• Maritime further conceded that, for "the statwns listed With codes G or G 1 ... 
for authonty that [1t asserts ]1s now wholly subsumed withm the scope of 
Maritime's geographic licenses ... [it] has not attempted to verify the 
status."21 This accounted for an addJtJOnall08 stations. 22 

• Maritime subsequently confirmed that "it does not have sufficient 
information to allow it to swear under oath to the current operational 
status" of its "U" stations or of 1ts subsumed stations without conducting on
site evaluations- which 1t has refused to don 

9. Furthermore, as 1f the foregoing excuses for not prov1dmg the requested 

information were not enough, Maritime also represented to the Presiding Judge that it "lack[ ed] 

the financial resources and staff to VISit or otherwise venfy the spec1fic operational status of each 

of its [station ]locations. "24 ill reliance on what he presumably viewed as a good fmth claim of 

financial hardship, the Presiding Judge tried to accommodate Maritime. Thus, by Order, FCC-

12M-22 (ALJ, rei. April6, 2012), the Presiding Judge directed Man time to submit financial 

"See Amended Response at response to Interrogatory Nos. 13 and 14. 

1
' See Amended Response at response to Interrogatory No 13 on page 4 and at Rev1sed Table 2. page 5 

00 See Amended Response at Re,!Sed Table 2, page 5: Errata at Rev1sed Table 2, page 5. 

"See Amended Response at response to Interrogatory No 13 on page 5. 

"See Amended Response at Rev1sed Table 2 and Errata at Rev1sed Table 2. 

23 See Mantune's Reply Per Order (FCC 12M-2!) (Reply Per Order), filed on March 28. 2012, at page 6 See also 
Status Report at page 3: "[i]n response to inquiries regarding the current operational status of the subsumed 
incumbent licenses ... Maritime ... is not certain of their current status and has made no effort to verify 
their ~tatus. ~' 

" See Amended Response. at response to Interrogatory No. 14 on page 5 See a/;o Reply Per Order at pages 5 and 
6. Status Report at page 5 
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statements for each of Maritime's equity owners by Apnl16, 2012.25 However, when it came 

time to comply with that directive, Mantlme abruptly reversed course and abandoned 1ts claim 

that 1t lacked the financial wherewithal to comply with the Bureau's d1scovery requests.26 

Instead, Man time argued that it had already answered the d1sputed interrogatories and that any 

further investigation would not elicit relevant or useful information. 27 

10. In yet another attempt by the Presiding Judge to prov1de Maritime w1th an 

opportumty to produce mformation to wh1ch the Bureau was entitled, by Order, FCC -2M-24 

(ALJ, rei. Apnl26, 2012), the Presiding Judge d1rected the Bureau and Mantlme to again confer 

in the hopes the part1es would succeed m "(1) stipulating to all tnal1ssues of fact and law that 

can be stlpulated, and (2) stipulating to all discovery 1ssues that are agreed."28 The part1es were 

'9 unable to reach any agreement.· 

11. On May 22, 2012, the Presidmg Judge held an additwnal preheanng conference 

concerning Man time's discovery defic1enc1es, after wh1ch he again mstructed the Bureau and 

Maritime to "reduce to Stipulation the operational status of Manti me's licensed statwns. the 

dates of construction and commencement of operations as the Bureau has been seekmg by a 

senes of interrogatories."'" Although the parties were able to agree to a limited Stipulation 

concemmg several ofMantime's s1te-based facihlles, the Bureau and Mantime could not reach 

"See Order. FCC-12M-22 (AU, rei. Apn16, 2012) and Addendum (AU, rei. Apnl11, 2012) 

16 See Mantlme's Request That The PreSldmg Judges Apn116, 2012 Order (FCC12M-22) Be Vacated or Modified, 
filed on Apnl 12, 2012, at page 7 Manhrne specJfically stated therem that tt no longer a..,k~ "to be cxcu~ed from 
respondmg to mterrogatones based on Its financml condttion" Id 

n See zd 

18 See Order. FCC-12M-24 (ALJ, rei. Apn126, 2012) 

29 See Enforcement Bureau's Status Report On Jomt Supulatwn Wtth Mantrme, tiled on May 14, 2012 

10 See Order. FCC-12M-26 (AU, rei. May 23, 2012). 
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agreement on stipulatiOns concernmg the current and historical operatiOnal status of the 

remaining 60 site-based facthties or the dates of construction and commencement of operations 

for the facilities for which Maritime has not previously identified the construction date. To date, 

Man time has provided no further mformation responsive to the Bureau's dtscovery requests. 

Analysis 

12. The Presidmg Judge has provtded Man time with every reasonable opportumty to 

comply with hts January 27, 2012 Order to respond fully and completely to the Bureau's 

interrogatories.31 Nevertheless, more than four months after this Order. despite two prehearing 

conferences, and multiple unsuccessful attempts by the Bureau to negotiate with Man time 

concerning these outstanding discovery matters, the Bureau sttll has mcomplete informatiOn on 

"(I) when the constructiOn of each licensed facility was completed, and (2) which licensed 

facilities are currently m operatiOn or not."32 By refusing to produce the requested information 

which unquestionably goes to the heart of Issue (g), Man time has effectively hijacked thts 

proceedmg and stopped tt dead m its tracks 

13 Pursuant to Commtssion rules and precedent, the Prestding Judge has the 

discretion "to exerctse independent JUdgment in managing the Commtssion' s admimstrative 

littgat10n."33 Indeed, the CommissiOn has long held that the Presidmg Judge "is empowered wtth 

broad discretion to conduct ... proceeding[ s] in the ma!Uler most conducive to fairness in light 

"See Order. FCC-12M-7 (AU, rei. Jan 27. 2012). 

32 See Order, FCC-12M-22 (ALI. rei Apnl li, 2012) 

33 Twm R1vers Commumcatwn, Ltd., Memorandum Opmwn and Order. FCC 88M-1941 (AU, rei June 23. 1988) at 
I] 4, see also 47 C F.R. ~ 1.243 (recogmzmg the pres1dmg Judge's delegated authonty to "[r]egulate the course of the 
heanng") 
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of the particular circumstances of th[ e] case. "34 This 1s particularly true with "respect to 

discovery and evidentiary matters. "35 Moreover, if a party fmls to make a full and responstve 

answer to an mterrogatory, Sectwn 1.323 of the CommissiOn's rules, 47 C.F.R. § 1.323, 

specifically grants the Presiding Judge the authonty to "spectfy any appropnate procedural 

consequences ... whtch wlll follow from the failure," mcludmg such severe consequences as 

adverse findings of fact and dismissal with prejudice.36 

14. Based on the record ofManllme's contmued failure to respond fully and 

completely to the Bureau's mterrogatorics and the impact it has had on the proceeding to date, 

the Presiding Judge has proposed as a "reasonable consequence" assignmg to Man time the 

burdens of proceedmg with the introduction of evtdence and of proof on Issue (g). Generally, 

the burden of proceeding wtth the mtroductwn of the evtdence and the burden of proof are 

provtded for in the designatiOn order.37 However, as has been previously recogntzed, "the 

Commtsswn's law or pohcy on the asstgnment of burdens is not an absolute one."38 Exceptions 

to the general rule have been made when one party has "pecuhar knowledge of the operahve 

34 In re Wester-Baker Broadcastmg Co, Memorandum Optmon and Order, 71 FCC 2d 333,336 1Apn110, 1979); 
see In re Son Broadcastmg, Inc .. Memorandum Opmton and Order. 88 FCC 2d 635, 640 (Nov 19. 1981) ("Under 
our Rules, the ALI has broad dtscretwn to regulate the conduct to the proceedmg m a manner mo~t conducive to 
farrness and efficiency") See generally In re Thomas W Lawhorne Cam-Broadcastmg. Inc , 7 FCC Red 13, 15 
IRe' Bd 1992) (recogruzmg the pres1dmgjudge's broad conduct vested m h1m m the conduct of the heanng 
proceedmg). Broadcusr Data Corp v Kravetz Medw Cmp, 97 FCC 2d 650,652 (~ 5) (Rev Bd. 1984) (quotmg 
RKO General, Inc . 48 FCC 2d 826, 827 (Rev. Bd. 1974 )) ("It IS well-estabhshed that the ALI has broad power to 
regulate the course of a heanng. whtch power 1s "plenruy' and 'mvests htm wtth great 1atltude "") 

35 See Metroplet Commumwllons. Inc. Memorandum Opmwn and Order, 2 FCC Red 4513, 4513 (Rev Bd 1987) 
("Of course, a pres1dmg officer has broad authonty to regulate the course of the hearmg, parttcu1arly with respect to 
d1scovery and ev1dent1ary matters.") (c1tat1ons onutted) 

36 See47CFR § 1323(d) 

37 See 4 7 C F R S 1.254 

1
' Tll'mRn-er; Cummumwtwn. Ltd. FCC 88M-1941 at~ 5. 
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facts."39 Here, the operative facts are peculiarly within Maritime's knowledge. As the licensee, 

Maritime is unique! y situated to have information concernmg "questions of construction, 

operation and current status of Its many stations"40 and, as such, the Bureau agrees with the 

Presiding Judge's observatiOn that Maritime "is the primary and best source" of this evidence. 41 

15. The Presiding Judge plamly has the authonty to control the conduct and 

d1sposihon of this proceeding.42 Moreover, he has the discretion to impose such severe 

consequences as adverse findings of fact and dismissal with prejudice for the type of discovery 

deficiencies that exist m th1s case- remedies far more punihve than what 1s contemplated here 43 

Thus, the Bureau supports the Presiding Judge's proposal to assign the burdens of adducing 

evidence and of proof to Manhme- the party best situated to offer the pertment facts. 

16. Accordingly, the Bureau respectfully requests that the Presiding Judge exercise 

h1s lawful authonty and discretion and Issue an order asstgnmg to Marihme the burdens of 

proceedmg with the mtroduc!Jon of evidence and of proof on Issue (g) In this regard. the 

Presiding Judge's order assigning such burdens to Maritime should further specifically state that 

Man time wtll, as a consequence, have the obligatwns at heanng of demonstrating (a) that its 

site-based facilihes were constructed (i.e, placed m operatiOn) within two years ofthe1r grant. as 

reqmred by SectiOn 80.49(a)(3) of the CommissiOn's rules; and (b) that Its site-based facilihes 

were not discontinued and, if they were d1scontmued, that such discontinuance was not 

39 See In re Rem Malloy, 5 FCC Red 3988. 398-89 (Rev Bd 1990) (ass1gnmg burden ofproceedmg and prooflo 
party havmg umque knowledge), TeleSTAR, Memorandum Opuuon and Order, 2 FCC Red 7352, 7353 (1987) 
(burden of proof properly placed on party w1th "peeuhar knowledge of the opera!lve facts coneermng the alleged 
nusconduct") 

40 Order, FCC-l2M-26 (ALJ, rel May 23. 2012). 

,, 
~ Sl!e, jUpra at notes 33-34 
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permanent, pursuant to Sect10n I 955(a) of the Commission's rules. 

Federal Communications Commission 
445 12th Street SW 
Room 4-C330 
Washmgton, DC. 20554 
(202) 418-1420 

June 7, 2012 

Respectfully submitted, 

P. Michele Ellison 
Chief, Enforcement Bureau 

Pamela S. Kane 
Deputy Chief 
Investigations and Hearings DivisiOn 
Enforcement Bureau 

Bnan J. Carter 
Attorney 
Investigations and Heanngs Division 
Enforcement Bureau 

43 See 47 C F R § 1.323(d); Twm Rn•ers Commumcatwn, Ltd. FCC 88M-1941 at~ 4 
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Robert H. Jackson 
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The Comm Law Group 
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McLean, VA22102 

That Man time has engaged m conduct the effect of which IS to umlaterally "throw a wrench" 
into the Commission's hearing processes is plainly abhorrent and patently mconsistent with the 
pub he interest. 
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